From: Mary Queitzsch

To: Jonathan Freedman

Subject: e-version of final letter LST-1166

Date: 02/15/2008 01:47 PM

Attachments: LST-1166 let 021508 rev4a.doc

Jonathan,

Here is the e-version of the letter for your files.
IE =

LST-11E6E let 021508 revda.doc
And Mr. Altenbrun's email address is: laltenbrun@nicollblack.com

Thanks for emailing and faxing the letter out.
Cheers,
Mary

Mary Stroh Queitzsch

Assistant Regional Counsel

Office of Regional Counsel

U.S. Environmental Protection Agency
Region 10

1200 Sixth Avenue, Suite 900, ORC-158
Seattle, Washington 98101-3140
phone (206) 553-0145

fax (206) 553-0163

** Confidentiality Notice: This email may contain information that is privileged,
confidential or exempt from disclosure from applicable law.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 10
1200 Sixth Avenue, Suite 900
Seattle, Washington 98101-3140






Reply To







Attn Of:  ETPA-083 


Mr. David P. Willoughby


Willoughby Consulting & Advising


1734 B Old CC Road


Addy, Washington  99101


Mr. Larry Altenbrun, Esq.


Nicoll, Black & Feig


On behalf of those Underwriters at Lloyds, London


816 Second Avenue, Suite 300


Seattle, Washington  98104


Re: Response to February 1, 2008, Request for Authorization/Permission to Scuttle the LST-1166 at Sea 


Dear Messrs Willoughby and Altenbrun:


Your joint request to the U.S. Environmental Protection Agency (EPA) for authorization/permission to scuttle the former military vessel, LST-1166, is denied at this time because you have not met the requirements of EPA’s general permit for the transportation and disposal of vessels at sea. We appreciate that you are actively seeking ways, on behalf of certain Underwriters at Lloyds, London, hereafter Underwriters, to address the situation posed by the LST-1166.  The Underwriters issued a Certificate of Financial Responsibility (COFR) for the LST-1166 and the U.S. Coast Guard (USCG) believes the Underwriters bear financial responsibility to abate the oil pollution threat the vessel poses to inland waters of the United States.  We further understand that you do not represent the owners of the LST-1166 and cannot speak for them.  You informed us that the USCG issued administrative orders directing the owner to initiate several pollution abatement actions by February 15, 2008.  These actions include: removing oils from the vessel; removing PCBs from the vessel; removing friable asbestos from inside and outside the vessel; removing the vessel from its current location and finding a permanent location for the final disposition of the vessel.  Since the estimates you received for the work ordered by the USCG are costly, you now seek EPA(s permission to scuttle the vessel without removing all of the hazardous substances, pollutants, and wastes aboard and without removing the exposed and friable asbestos in the interior of the vessel.  Your request does not meet the requirements of EPA(s general permit for the transportation and disposal of vessels.  Consequently, EPA cannot and does not grant your request at this time.


EPA(s general permit for the transportation and disposal of vessels, codified at 


40 CFR 229.3, subjects the transportation of a vessel for the purpose of disposal in the ocean to several stringent conditions.  The sole exception to meeting all of the conditions of the general permit is the declaration of an emergency by the USCG or the U.S. Army Corps of Engineers (Corps).  In the context of the general permit, however, there must be nexus between the nature of the emergency and the need for immediate disposal in the ocean.  Such emergencies have rarely been declared.  Examples of the type of emergency with the requisite nexus include situations where a vessel is adrift in the ocean and could impact another vessel or impair navigation, or situations where a vessel is sinking and endangering the crew and/or the nearshore environment.  With respect to the LST-1166, the (emergency( declared by the USCG was made pursuant to the Oil Pollution Act and the risk the LST-1166 posed to inland waters from the threat of a spill from the vessel.  The LST-1166 is moored to the shoreline at Lord(s Island, north of Rainier, Oregon, in the Columbia River, and is not in the ocean.  The removal and control of oil aboard the vessel will decrease the threat and presumably end the (emergency( declared by the USCG.  There is no nexus between this (emergency( and a need for immediate disposal of the vessel in the ocean.  Consequently, all conditions of the general permit must be met.  The requirements of the general permit are set forth at 40 CFR Section 229.3(a)(1) - (9).  A substantive analysis of each element in the general permit is required.  


Persons seeking to dispose of a vessel in the ocean must provide specific information to the Regional Administrator no later than one (1) month before a proposed disposal date.  See 


40 CFR 229.3(a)(1).  This information includes:


· A statement detailing the need for the disposal of the vessel;


· Type and description of the vessel to be disposed of and type of cargo normally carried;


· Detailed description of the proposed disposal procedures;


· Information on the potential effect of the vessel disposal on the marine environment; and 


· Documentation of an adequate evaluation of alternatives to ocean disposal (e.g., scrap, salvage, and reclamation).


EPA expects you to work with NOAA-NMFS to assess the potential effects of disposal of the vessel on essential fish habitat (EFH) in any location proposed for disposal.  


Prior to disposal, appropriate measures must be taken by qualified personnel to remove to the maximum extent practicable all materials which may degrade the marine environment.  See 40 CFR 229.3(a)(3).  This includes, at a minimum and without limitation: 


· emptying of all fuel lines and fuel tanks to the lowest point practicable, flushing of such lines and tanks with water, and again emptying such lines and tanks to the lowest point practicable so that such lines and tanks are essentially free of petroleum; and 


· removing from the hulls other pollutants and all readily detachable material capable of creating debris or contributing to chemical pollution.  (Emphasis added.)


EPA expects all persons seeking to dispose of a vessel in the ocean to follow the (Specific Guidelines for Assessment of Vessels,( developed as guidelines to address the Convention on the Prevention of Marine Pollution by Dumping of Wastes and other Matter (referred to as the London Convention) and the 1996 Protocol.  EPA also expects all persons to also meet the more recent joint EPA and U.S. Maritime Administration (MARAD) guidance, (National Guidance: Best Management Practices for Preparing Vessels Intended to Create Artificial Reefs,( May 2006.  This guidance is especially relevant to former military vessels, such as the LST-1166.  The best management practice (BMP) for friable asbestos, which you said has been released into the vessel’s interior spaces, is pursuant to those guidelines, to remove accessible friable asbestos, or in special circumstances where asbestos is in a non-friable form but may become friable, seal the asbestos in place with an appropriate non-water soluble substance such as epoxy.  Since friable asbestos poses the threat of an adverse impact (inhalation risk) if asbestos pieces raft and wash ashore, rapidly break free from the vessel during the sinking process and/or if the asbestos materials lose integrity in the marine environment, EPA does not make exceptions to this BMP for asbestos.  Appendix C to the May 2006 guidance states that findings from several studies investigating the effects of asbestos on fish have indicated that asbestos in concentrations on the order of 106 to 109 fibers/L may cause adverse effects, including epidermal lesions, kidney damage, and increased mortality.  Both of these guidance documents were sent to Mr. Altenbrun via email, and they are enclosed with this letter for your convenience.  



Although you asked EPA to evaluate the potential for leaving asbestos in the interior of the vessel, EPA has insufficient information at this time to determine whether your request is feasible.  Your letter states vandals removed asbestos lagging and insulation from piping and electrical wires and left friable asbestos in the vessel’s interior spaces.  This suggests that sealing the asbestos in the interior of the vessel would be difficult at best.  While EPA does not rule out the option to encapsulate the asbestos at this time, EPA does not want to unreasonably raise your expectations in this matter.  It is most likely that removal will be the sole option for the friable asbestos in the interior of the vessel.  EPA needs, at a minimum, to be provided with specific information on the location and quantities of asbestos on board the vessel both on the interior and exterior of the ship, the form (friable or non-friable; water soluble or not), and the present state of disturbance (loose friable fibers, exposed pipe wrapping or insulation, asbestos/ cellulose sheets, broken floor tiles, etc.).  Photographic documentation of the interior of the vessel would be helpful.  



It will also be necessary for you to address another significant concern you raised in your request to EPA.  Your letter informed us that poly-urethane foam was blown into the bottom of the vessel and that the foam is 378 feet in length, 75 feet in width, and 12 to 14 feet in depth.  EPA is concerned as to whether the foam will prevent the vessel from sinking and whether the foam will adversely impact the marine environment over time.  You will need to provide an evaluation of the potential for harm the large quantities of urethane foam on board LST 1166 may pose to the aquatic environment or to air if the foam breaks up or detaches from the vessel during a sinking operation or over time on the seafloor if the foam is not removed.  You will also need to provide an assessment as to whether measures to counteract the buoyancy of this substance are necessary to meet the conditions of the general permit to ensure the vessel would sink to the bottom rapidly.  You will also need to provide documentation to establish that the vessel will not resurface if foam is not removed and the vessel is scuttled.  


The general permit does not allow any person to transport the vessel for disposal until EPA and the USCG agree that the requirements of 40 CFR 229.3(a)(3) have been met.  See 


40 CFR 229.3(a)(4).  If EPA and the USCG do not agree that the vessel has met those requirements, the vessel cannot be transported and disposed in the ocean by any person. 


In addition, specific requirements apply to where the disposal of the vessel may take place.  40 CFR 229.3(a)(5) states that disposal of these vessels shall take place in a site designated on current nautical charts for the disposal of wrecks or no closer than 22 kilometers (12 nautical miles) from the nearest land and in water no less than 50 fathoms (300 feet) deep, and all necessary measures shall be taken to insure that the vessels sink to the bottom rapidly and that marine navigation is not otherwise impaired.  40 CFR 229.3(a)(6) prohibits disposing of the vessel in certain locations: disposal shall not take place in established shipping lanes unless at a designated wreck site, nor in a designated marine sanctuary, nor in a location where the hulk may present a hazard to commercial trawling or national defense.  


EPA has not designated any sites within the Region for the disposal of wrecks.  Therefore, at a minimum, locations that might be suitable for the disposal of the vessel need to be at least 12 nautical miles from the nearest land and at least 300 feet deep.  There are designated marine sanctuaries within the Region.  These sanctuaries may not be used for the disposal of vessels.  Any location for disposal must be within the U.S. Exclusive Economic Zone and cannot be within the Exclusive Economic Zone of any other nation. 


Other conditions of the general permit include a requirement that disposal of these vessels be performed in daylight hours only (see 40 CFR 229.3(a)(7)) and requirements for notice to be provided to the Captain of the Port, the U.S. Coast Guard, and the EPA Regional Administrator 48 hours before the proposed disposal, and to the Captain of the Port and the EPA Regional Administrator at least 12 hours before the vessel(s departure from port (see 40 CFR 229.3(a)(8)). 40 CFR 229.3(a)(8) also requires that the 12 hour notice be accompanied by details such as the proposed departure time and place, disposal site location, estimated time of arrival on site, and the name and communication capability of the towing vessel. Schedule changes are required to be reported to the Captain of the Port as rapidly as possible.  40 CFR 229.3(a)(9) requires that NOAA be notified, in writing, within a week, of the exact coordinates of the disposal site so that it may be marked on appropriate charts.   


EPA appreciates that you hoped for an easier, less-costly solution to cleaning and disposing of the vessel, the LST-1166.  However, EPA has an obligation to ensure that the vessels disposed in the ocean meet EPA(s national and international obligations.  EPA reports to Congress directly on all vessels disposed of in the ocean pursuant to EPA(s general permit.  Disposals of vessels into the ocean are also reported annually to the International Maritime Organization (IMO) pursuant to the London Convention and the 1996 Protocol.  Your proposal to dispose of the vessel without undertaking all the work necessary to render the vessel suitable for disposal in the ocean does not conform to the requirements of EPA’s general permit.  Should you change your proposal to meet the standard of the general permit to (remove to the maximum extent practicable all materials which may degrade the marine environment,( and decide to meet all of the conditions of the general permit, EPA would be able to provide assistance on assessing your information.  


Sincerely,


Richard Parkin, Acting Director


Office of Ecosystems, Tribes and Public Affairs


Enclosures


cc: LST-1166, LLC c/o Mr. Walt James 


      USCG


     Oregon DSL


     Oregon DEQ


Mr. David P. Willoughby


Willoughby Consulting & Advising


1734 B Old CC Road


Addy, Washington  99101


Mr. Larry Altenbrun, Esq.


Nicoll, Black & Feig


On behalf of those Underwriters at Lloyds, London


816 Second Avenue, Suite 300


Seattle, Washington  98104


Re: Response to February 1, 2008, Request for Authorization/Permission to Scuttle the LST-1166 at Sea 


Dear Mr. Willoughby and Mr. Altenbrun:


Your joint request to the U.S. Environmental Protection Agency (EPA) for authorization/permission to scuttle the former military vessel, LST-1166, at sea is denied at this time. We appreciate that you are actively seeking ways, on behalf of certain Underwriters at Lloyds, London, hereafter Underwriters, to address the situation posed by the LST-1166.  The Underwriters issued a Certificate of Financial Responsibility (COFR) for the LST-1166 and the 


CONCURRENCE:  


		Freedman, J.

		Queitzsch, M. S.

		Szerlog, M. 
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